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TRCP Chapters at Play
How do Chapter 74 damage caps interact 
with TRCP Chapters 33.012 and 33.013?



TRCP Chapter 74 Damage Caps

1. Physicians and other providers: $250,000

2. Health care institutions: $250,000 each

$500,000 total



TRCP Chapter 33

1. Section 33.012 limits the plaintiff’s recovery

2. Section 33.013 limits the defendant’s liability 



Plaintiff’s Recovery
Reduce recoverable damages by 
percentage of plaintiff’s percentage of 
responsibility 

Section 33.012(a): 

Section 33.012(c): In a medmal case, further reduce damages 
by either: 
(1) sum of the dollar amounts of all 
settlements; or 
(2) percentage equal to the settling party’s 
percentage of responsibility 



Defendant’s Liability

Section 33.013: Each defendant liable for only its 
percentage of responsibility of the 
damages unless:  
(1) defendant’s percentage of 
responsibility is greater than 50%; or 
(2)  defendant, with specific intent to do 
harm, engaged in concert with another to 
commit a crime 



Prejudgment Interest
Prejudgment interest is recoverable 
IN ADDITION to the Ch. 74 Damage Caps 



Start to run 180 days after the earlier of:
1. The date the defendant received written Notice of Claim

2. The date the suit is filed

Send those Notice of Claim letters early!!

Prejudgment Interest Rates:
1. 5% minimum

2. 15% maximum

3. Otherwise, equal to prime rate established by Federal Reserve

Determined on the DATE OF THE JUDGMENT
Source: Finance Code Chapter 304

More About Prejudgment Interest Rates



Recovery From Non-Settling 
Defendants

A simple and a more complex example



The Simple Case: Plaintiff sues 2 doctors

Economic Damages Awarded $40,000

Non-economic Damages Awarded $300,000

Ch. 74 Non-Economic Damage Cap $250,000

Settlement with One Doctor $75,000



How much can be recovered from 
the remaining doctor?

1. If remaining doctor is <50% responsible, multiply total 
damages awarded by percentage of responsibility.  Add 
prejudgment interest.

2. Reduce settlement by projected prejudgment interest

3. Reduce award of non-economic damages to $250,000

4. Subtract remaining settlement from total award 

You recover the lesser of #1 or #4. 



The more complicated case:  Plaintiff 
sues a doctor and a health care institution 

Economic Damages Awarded $40,000

Non-economic Damages Awarded $300,000

Ch. 74 Non-Economic Damage Cap $250,000

Settlement with Institution $75,000



How much can be recovered from 
the remaining doctor?

1. If remaining doctor is <50% responsible, multiply total damages awarded by 
percentage of responsibility.  Add prejudgment interest.

2. Reduce settlement by projected prejudgment interest
3. Allocate remaining settlement to economic and non-economic damages
4. Reduce non-economic damages by allocated portion of the settlement for non-

economic damages
5. Compare reduced award to the Chapter 74 cap, take the lesser of the two
6. Reduce economic damage award by allocated portion of the settlement for economic 

damages
7. Add the result from #5 to #6

You recover the lesser of #1 or #7 



General Rules and Resources
Important things to remember and 
help calculating settlement credit



Economic damages recoverable from the 
Non-Settling Defendant will always be 
reduced by an allocated portion of the 
settlement.

Once you settle with one defendant, you can 
NEVER recover the full amount of the Non-
Settling Defendant’s Chapter 74 cap.



If the Non-Settling Defendant is at least 51% 
responsible, the judgment equals their Ch. 74 
cap (minus portion of the settlement allocated 
to economic damages) if the total damages 
awarded by the jury equal at least:

o The Non-Settling Defendant’s Ch. 74 cap (both 
economic and non-economic damages), PLUS

o The amount of the settlement, MINUS

o Prejudgment interest



o Damages awarded by the Jury, MINUS

o The amount of the settlement, PLUS

o Prejudgment interest

Otherwise, if the Non-Settling Defendant 
is at least 51% responsible, the judgment 
will equal:



If the Non-Settling Defendant is 50% or less 
responsible, you can only recover the amount 
of the Non-Settling Defendant’s Ch. 74 cap 
(less the portion of the settlement allocated to 
economic damages) if:

o Total damages awarded TIMES the Non-Settling 
Defendant’s percentage of responsibility, PLUS

o Prejudgment interest EQUALS OR EXCEEDS

o The Non-Settling Defendant’s Ch. 74 cap



Available in your packet:
1. Excel Spreadsheet for computing the impact 

of the settlement credit in a two-defendant, 
two-cap case

2. Applicable TRCP Chapters

3. Contact information for further discussion





Thank You!


